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the record that it has been flagrantly abused. Parker v. Green, 49 Ga. 624 ; 
Roger v. Tennant, 45 Cal. 185. It is not an abuse of this discretion to grant 
an injunction where there is a doubtful case, and the defendant might do acts 
which would render a final judgment in favor of the plaintiff ineffectual. 
Gloversville v. Johnstown Ry. Co., 66 Hun 627. It is an abuse to grant an 
interlocutory injunction where the complaint fails to state a cause of action 
and is reviewable, McHenry v. Jewett, 90 N. Y. 58 ; unless a doubtful question 
of law arises from the complaint, when the higher court should defer its de- 
cision until a hearing upon the merits by the lower court. Selchow v. Baker, 
93 N. Y. 59- 

Negligence — Highways— Dangerous Condition. — Shepard v. Bellow & 
Mkrritt Co., 91 N. Y. Supp. 999. — Held, that where contractors reconstruct- 
ing a road had given notice to the public of the dangerous condition of the 
road and plaintiff had actual notice of its condition by recent use, the con- 
tractors are not liable for injury to plaintiff resulting from the use of the road 
while in such condition. Chase and Houghton, JJ., dissenting. 

A traveler upon the highway must use ordinary care to avoid injury. 
Creamer v. R. Co., 156 Mass. 320; Chicago v. Bixby, 84 111. 82. Contributory 
negligence is not conclusively established by the fact that the injured party 
had previous knowledge of the highway defect. Evans v. Utica, 69 N. Y. 
166; Mahoney v. Metropolitan R. Co., 104 Mass. 73. Nor by the fact that 
injured party might have taken a better and safer part of the highway. 
Aurora v. Hillman, 90 111. 61; Griffin v. Attburn, 58 N. H. 121. Contra, 
Wilson v. Charles/own, 8 Allen 137. Nor by the fact that plaintiff could have 
seen the defect, if he had looked. Merriam v. Phillipsburg, 158 Pa. 78. 
Only those using the highway in the ordinary mode for travel can recover 
damages. Taylor v. Peckham, 8 R. I. 349; Mc Arthur v. Saginaw, 58 Mich. 
357- 

Nuisance — Percolation op Water. — Schwarzenbach v. Electric Water 
Power Co., 92 N. Y. Supp. 187. — Held, that where defendant had a license 
from plaintiff to erect a dam and flood his land below the dam, defendant is 
liable for overflow and percolation of water through the dam flooding other 
land of plaintiff. Parker and Smith, JJ., dissenting. 

A person erecting a dam is responsible for all injury caused by it at 
ordinary stages of water, Angell, Water Courses, (yth Ed.), sec. 330 ; such 
as drowning neighboring lands by percolation. Marsh v. Trullinger, 6 Ore. 
356; Wilson v. New Bedford, 108 Mass. 261. Also owners of a reservoir 
which is not sufficiently protected against percolation are liable for injury 
caused thereby. Monson v. Fuller, 5 Pick. 554; Snow v. Whitehead, L. R. 
27 Ch. D. 588. The American decisions plant the liability on the ground of 
negligence in construction or in maintenance of dam or reservoir, Pixley v. 
Clark, 35 N. Y. 520; Mills v. County Commiss'rs, 108 Mass. 363; whereas the 
English courts hold that the owners are liable, though not negligent in con- 
structing or maintaining such reservoir. Ry lands -v. Fletcher, L. R. 1 Exch. 
365 ; Smith v. Fletcher, L. R. 7. Exch. 305. 

Railroads — Treespassers — Wanton Negligence. — Reyburn v. Mo. Pac. 
Ry. Co., 86 S. W. 174 (Mo.). — Held, that a railroad is liable forthe death of a 
trespasser walking on the track, when the trainmen must inevitably have seen 
him, but did nothing to warn him of his danger. 

The weight of authority seems to be that a trespasser cannot recover in the 
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absence of wilful or wanton negligence. Bjornquist v. B. &• A. R. Co., 185 
Mass. 130; Chicago T. T. R. Co. v. Gruss, 200 111. 195. In some jurisdictions, 
however, a higher degree of care is required. McClanahan v. V. S. <S-» R. Co. , 
in La. 781 ; Corbett v. 0. S. L. R. Co., 25 Utah 449. It is held in Nolan v. N. 
Y., N. H. <S-» H. R. Co., 53 Conn. 461, and Kansas City, Ft. S. &* M. R. Co., 
66 Fed. 115, that the railroad is under no obligations to make its track safe for 
trespassers; while in the very recent case of Ash-worth v. S. R. Co., 116 Ga. 
635, it is stated that the railroad is not absolutely relieved from anticipating 
their presence. But it is generally agreed that the railroad owes them no 
duty until their peril is discovered. Johnson v. C, St. P., M. &* O. Ry. Co. 
123 Iowa 224; Goodman's Adm'r v. L. 6>» TV. R. Co., 25 Ky. L. R. 1086. 
It is necessary to show actual knowledge on the part of the railroad. Erie R. 
Co. v. McCormick, 69 O. St. 45. A trespasser cannot complain of a failure to 
give warning upon approach to a crossing, Davis' Adm'r v. C. &> O. R. R. 
Co., 25 Ky. L. R. 342; nor that the speed was in violation of a city ordinance. 
III. Cent. R. R. Co. v. Eicher, 202 111. 556. When, as in the present case, 
there is an entire failure to warn, recovery is usually allowed. Mitchell v. B. 
Sr~ M. R. R. Co., 68 N. H. 96; Central R. &• B. Co. v. Vaughan, 93 Ala. 
209; contra. Hale v. C. <3~» G. Ry. Co., 34 S. C. 292. 

Statute of Frauds — Evidence. — Charlton v. Columbia Real Estate 
Co., 6 Atl. 192 (N, J.). — Held, that a signed but undelivered lease may be 
given in evidence to prove an agreement upon the details of a lease pursuant 
to one of the terms of a previously signed memorandum in writing of an oral 
agreement for a lease; and if the previous memorandum of agreement for a 
lease and the signed but undelivered lease, taken together, show a completed 
agreement upon the terms of a lease, the statute of frauds is satisfied, and 
specific performance may be decreed. Dixon, Garrison, Swayze and Gray, 
JJ., dissenting. 

A complete contract binding under the Statute of Frauds may be 
gathered from letters, writings, telegrams, etc., between the parties, relating 
to the subject matter of the contract, and so connected with each other that 
they may fairly be said to constitute one paper relating to the contract. 
Beckwithv. Talbot, 95 U. S. 289; Ridgway v. Wharton, 6 H. L. Cas. 238. 
But authorities disagree as to the operation of an undelivered deed, some 
declaring such an instrument to be insufficient as a memorandum under the 
statute. Freeland v. Charnley, 80 Ind. 132 ; Parker v. Parker, 1 Gray 409. 
Others hold the contrary, provided the deed contain the terms of agreement. 
Griel v. Lomax, 89 Ala. 420; Thayer v. Luce, 22 Ohio 62. An undelivered 
deed, however, may be read in connection with other documents to supply the 
description of property. Leonard v. Woodruff, 23 Utah 494; Jenkins v. 
Harrison, 66 Ala. 345. 

Taxation— Transfer — Debts— Situs.— In re Daly's Estate, 91 N. Y. 
Supp. 858. — Held, that debts due within the state from solvent debtors, which 
are converted into money therein and must of necessity be enforced in the 
jurisdiction of the state, or not at all, are property within the state and are 
taxable according to the transfer tax act (Laws 1896, c. 908, § 220). Ingraham, 
J., dissenting. 

It is a general rule of law, based upon a legal fiction, that personal 
property attends the owner and has its situs at his domicile. Preston v. 
Boston, 12 Pick. 7; In re Euston's Will, 113 N. Y. 178. In modern times this 
rule has yielded more and more to the law of the place where the property is 



